
US Fish and Wildlife Service 
Role in Transportation Projects: 

The Endangered Species Act

• Ecological Services in North Carolina
• Overview of the Endangered Species Act 

and relevant Sections
• Consultation on NCDOT projects



Ecological Services in NC

Asheville Field 
Office

Raleigh Field Office

Sandhills Field Station

DOT Divisions



Endangered Species Act -
Purpose

The purposes of this Act are to provide a 
means whereby the ecosystems upon which 
endangered species and threatened species 
depend may be conserved … 



Protection for Listed Species

• Two sections of the Act provide protection 
for listed species

- Section 9 – Prohibited Acts
- Section 7 – Interagency coordination                             

and consultation



ESA – Section 9

• Prohibits take, which is defined as harass, 
harm, pursue, hunt, wound, shoot, kill, trap, 
capture, or collect
(Or to attempt to engage in any such contact)

• Take includes changes in habitat which 
cause harm to listed species



ESA – Section 7
Interagency Cooperation & Consultation

• Final rule published in 1986, 50 CFR, Part 
402

• Applies to actions funded, authorized, or 
carried out by federal agencies
– 7(a)(1)
– 7(a)(2)



ESA - Section 7(a)(1)

…Federal agencies shall, in consultation with 
and with the assistance of the Secretary, 
utilize their authorities in furtherance of the 
purposes of the Act by carrying out 
programs for the conservation of 
endangered species…



ESA – Section 7(a)(2)

Each federal agency shall, in consultation 
with and with the assistance of the 
Secretary, insure that any action authorized, 
funded, or carried out by such agency is not 
likely to jeopardize the continued existence 
of an endangered species or threatened 
species or result in the destruction or 
adverse modification of critical habitat…



Project Review Process with 
NCDOT

• NCDOT proposes a project

• NCDOT biologists, DEO’s, or consultants conduct 
GIS and field reviews for rare species

https://www.fws.gov/asheville/







Project Review cont’d

• The results of these reviews are summarized 
in a Natural Resources Technical Report or 
on a checklist

• NCDOT determines whether or not a 
project is likely to affect a listed species or 
its designated critical habitat.  



Determination of Effect

• “No effect” if there are no listed species found and 
no occupied suitable habitat is affected by the 
project

• “Not likely to adversely affect” if species present 
but project as proposed is not expected to result in 
adverse impact to species or critical habitat

• “May affect, likely to adversely affect” if effects 
cannot be avoided or minimized, formal 
consultation may be required. 



Consultation May Be Informal 
or Formal

• “No effect” requires no further consultation
• “Not likely to adversely affect” requires written 

concurrence from the Service: this informal 
consultation meets requirements of the Act.

• If a “May affect, likely to adversely affect” 
determination is reached for impacts to a species 
or its designated critical habitat, formal 
consultation is required.



Formal Consultation

• Occurs between the FWS and Federal Agency 
responsible for funding or permitting a project

• Required when there is a “May affect, likely to      
adversely affect” determination

• Sets timelines and information needs

• Can allow incidental take of listed species,    
provided the take will not result in jeopardy



Reinitiation of Consultation 
Required

• If project scope/impacts change 
significantly

• If new species are found or listed
• If new information reveals impacts not 

previously considered   



Benefits of Early Consultation

• Allows for collaborative problem solving during 
project design or implementation to avoid or 
minimize impacts to listed species and often 
avoids the need for formal consultation

• Provides opportunities to include conservation 
measures as part of the project

• Allows for the joint development of terms and 
conditions (green-sheet type items)

• Delivers transportation projects in a timely, cost 
effective manner while conserving listed species. 



Suggestions for Coordination on 
Locally Administered Projects

Standardize the requests for review and 
include:

– A point of contact in the Agency/Coordination 
with NCDOT

– A statement about whether there is federal 
funding or the need for a federal permit

– The results of field work including who did the 
work and when it was conducted

– A project timeline if known or proposed



https://www.fhwa.dot.gov/federal-aidessentials/catmod.cfm?category=environm
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